PREDATCR PROJIECT
B A0 VBRI TY ASSOO ATES
FR BNDS G- THE BOWV

| BLA 94-701, 94-702 Decided August 29, 1997

onsol i dat ed appeal s fromthe April 22, 1994, Decisions of the
respective Ostrict Managers of the Mles dty, Lew stown, and Butte
Dstricts, Bureau of Land Managenent, Mbntana, concerni ng predat or
nanagenent. EA No. M-930-93- 01.

Affirned; B odiversity s appeal di sm ssed.

1.

Environnental Policy Act--Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: Environnental Satenents

A determnation that a proposed action wll not have
significant effect of the quality of the hunan
environnent wll be affirned on appeal if the record
establ i shes that a careful review of environnental
probl ens has been nade, all rel evant areas of

envi ronnental concern have been identified, and the
final determnation is reasonable in light of the
environnental analysis. A party challenging the
determnation nust showthat it was premsed on a clear
error of fact, or that the analysis failed to consider
a substantial environnental question of material
significance to the proposed action. The ultinate
burden of proof is on the challenging party, and nere
di fferences of opinion provide no basis for reversal.

Environnental Policy Act--Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: Environnental Satenents

To the extent it is contended that the nonl et hal
options, Alternatives | and IV, shoul d have been

anal yzed in detail, where an HSto which the EAis
tiered adequately considered the alternative, it need
not be discussed again in the EA Mreover, the
Secretary of the Interior has ruled that the 1979 HS
prepared by P/ adequat el y di scussed an alternative
that enphasi zed nonl et hal control techniques.
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APPEARANCES.  Jerry G ubbs, Bozenan, Montana, for the Predator Project;
Donald J. Duerr, Larame, Wonming, for B odiversity Associates and Friends
of the Bow John C haffin, Esg., dfice of the Held Solicitor, Bllings,
Mbnt ana, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE PR CE

Predator Project (PP), B odiversity Associates (B odiversity), and
Friends of the Bow (Friends) have appeal ed the April 22, 1994, Deci sion
Records and F ndings of No Sgnificant Inpact (DRRFONS) for Predator
Managenent in Montana signed by the DO strict Managers of the Mles dty,
Lew stown, and Butte DO stricts, Bureau of Land Managenent (BLM), and signed
by the Sate Drector on the sane date. Each of the Decisions was based
upon Revi sed Environnental Assessnent (EA) No. M-930-93-01, dated April
1994, which presented integrated pest nanagenent (IPV) and three
alternatives thereto. Each Decision selected the IPMalternative, as
described nore fully bel ow

The genesis of the present case lies wth the preparation of the
initial version of EA No. M-930-93-01, which was dated Septenber 1993 and
i ssued i n Novenber 1993, for the devel opnent of a Satew de Animal Danage
Qntrol (ADQ plan. The PP, Native Ecosystens Gouncil (Gouncil), and the
National WIdlife Federation appeal ed the resulting DR FONS issued by each
of the above D strict Managers on Novenber 17, 1993. These appeal s were
docketed as | BLA 94-218, |BLA 94-235, and | BLA 94-236, respectively.
Utinately, upon notion by BLM the Board issued an O der dated March 3,
1994, vacating the Decisions and renandi ng themto BLMfor further action.

n renand, the Novenber 1993 Deci sions were w thdrawn, and
approximately 2 nonths later, on April 22, 1994, the Acting Sate DO rector
of BLMissued revi sed EA No. M-930-93-01. The revisions, which were
fairly extensive, were the result of, or in response to, nunerous comments
on the Novenber 1993 EA including cooments submtted by PP, Gouncil, and
Friends. As noted, each D strict Manager issued his DR FONS for the
revised EAon April 22, 1994. Notices of the availability of the EA and
CRFONS were published at 59 Fed. Reg. 22677 (May 2, 1994), and these
tinely appeal s followed. The PP s Notice of Appeal (NA) was dated My 22,
1994, and received by the Montana Sate Gfice on My 27, 1994. It was
docketed as |BLA 94-701. B odiversity's and Friends' joint NA which was
dated May 31, 1994, and received in the Sate dfice on June 3, 1994, was
docketed as | BLA 94-702. The PP filed its Satenent of Reasons (SR on
June 22, 1994. HFiends and B odiversity filed ajoint S(Rwth the Board
on Decenber 28, 1994, after we denied a notion by the Mntana S ockgrowers
Association, et al. to dismss their appeal on Novenber 10, 1994. (Qounci l
did not appeal .

Before turning to the substance of this case, we nust dispose of a
prelimnary natter. The record shows that Donald J. Duerr participated in
t he deci si onnaki ng on behal f of Fiends and Gouncil. According to Duerr,
Qouncil is "a non-profit conservation organi zation incorporated i n Mntana
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and Womng." (SCRat 1.) Duerr explains that they "have subsequentl|y
forned a new conservation group, B odiversity Associates, and wll be
continuing our appeal under this nane.” I1d. No further infornation about
the conposition or legal status of Bodiversity is offered, and the
identities or roles of the persons involved in the decision to forma new
group are not provided. Thus, the issue is whether B odiversity can
advance the appeal in lieu of Gouncil as requested.

Departnental regulation 43 CF.R 8 4.410 states that only a party
to a case who is adversely affected by a decision nay appeal. To be a
party, the individual or organization nust have participated in the
deci si onnaki ng associated wth the EA and DR FONS issued in April 1994.
Kendal | 's Goncerned Area Residents, 129 | BLA 130, 136-37 (1994).
B odiversity did not submt comrments on the April 1994 EA however. The
record on appeal shows that B odiversity's nane first appears in the My
31, 1994, NA Duerr filed, which suggests B odiversity nay have been forned
after the decisionmaking that culmnated in the original Novenber 1993
EA As there had been no show ng in an appropriate submssion that
B odiversity is the | egal successor-in-interest to Gouncil, we were unabl e
to conclude that B odiversity was a party to the case, and thus that it
has standing to appeal. Kendall's Goncerned Area Residents, supra.
Accordingly, on June 11, 1997, we issued an O der to Show Cause why
B odi versity's appeal should not be dismssed for |ack of standing. The
organi zation was given 14 days after receipt of the Oder to submt any
information it had bearing upon the issue, and all the parties recei ved
copies of the Oder. Inthe case of PP, the return recei pt does not show
the date it received its copy, but it certainly was before June 23, 1997,
when the Board received the return receipt. B odiversity did not respond,
and we therefore disnmss Bodiversity's appeal. Y National Widife
Federation, 126 IBLA 48, 52 (1993); The WI derness Society, 110 I BLA 67, 72
(1989). A though dismssal is required as to B odiversity, that action
is not fatal to our consideration of the nerits of the case, which wll
proceed as a result of Friends' standing to naintain the joint appeal
al one.

The purpose of the Decisions is to authorize the control of
depredations on public lands in a nanner that is consistent wth nultiple-
use planning and obj ectives. oyotes and red fox are the prinary predators
of concernin all three Dstricts, although there is considerabl e
variance in the nunber of reported and confirned depredations anong the
three. By statute, the US Departnent of Agriculture, Aninal and F ant
Heal th

1/ Duerr's statenents simlarly do not support a finding that

B odi versity represents Gouncil. To appear on Gouncil's behal f,

B odiversity is required to denonstrate that it is properly authorized to
represent Gouncil in these proceedings and that it is permtted to practice
before the Departnent by 43 CF. R 8§ 1.3. No such show ng has been nade
and none appears fromthe record. Ve therefore hold that B odiversity nmay
not appear in this natter on behal f of Gouncil.
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| nspection Servi ce—Ani nal Damage Gontrol (APH S ADO, is the Federal agency
that is responsible for protecting |ivestock and peopl e fromdanage caused
by wld aninals on public and private lands. Pursuant to Menoranda of
Under st andi ng executed by APH S and the Mbnt ana Departnent of Livestock
(D) in 1989, and by APH S and the Muntana Departnent of Hsh, Widlife,
and Parks (DPWP) in 1990, those parties agreed to jointly plan and

i npl enent a S ate ADC program

The EA Nbo. MI-930-93-01 is tiered to an Environnental |npact & atenent
(BS prepared by the US FHsh and WIdlife Service (P and conpl et ed
in1979. The HS styled the US Fsh and Wildlife Service's Mammal i an
Predat or Danage Managenent for Livestock Protection in the Wstern Lhited
Sates, eval uated predator nanagenent on a nationw de basis, and anal yzed
t he then-proposed P programand nine alternatives. (EAat 3.) The
proposed FV6 programpresented five control strategies, including
"preventive control or general suppression of |ocal popul ations of target
speci es, buffer zone nanagenent, and of fending ani nal nanagenent.” 1d.
The EA here at issue recited that it "incorporated by reference the 1979
UWAVS BS and the Draft USDA[US Departnent of Agriculture] Aninal Danage
Qontrol BS ™ 1d. The EA further noted that

APH S ADC has issued a Suppl enent to the Draft Environnent al
Inpact Satenent (SCHS) (January 1993), and is preparing the
Fnal BS Snce no Record of Decision (RID has been publi shed,
this EA cannot be tiered to the [SOBS However, pertinent and
current infornmation available in the SH S has been i ncor por at ed
by reference and used as the basis for sone of the anal ysis.

Id. at 3-4.

Two net hods of estinating the coyote popul ation in Mntana were
enpl oyed. Qne estinate was derived fromscientific nodel ling, which
resulted in a figure of 57,000 to 517,000 coyotes in Mntana. (DR FONS
at 1-2.) The other was based on coyote density indices sanpling from 1972
to 1981, which produced an estinmate of approxi mately 300,000 aninals. 1d.;
see EA at 103. In 1992, 7,847 coyotes were taken by APH S and DO on al |
l[ands. This figure anounts to 1.5 to 13.7 percent of the popul ation as
estinmated by the nodel, or 2.6 percent of the popul ation estinated by the
sanpling nethod. (CRFONS at 2.) The red fox population in Mntana is
estimated to be 379,000, al so based on the scientific nodel. 1d.

The EA considered eight alternatives, four of which were anal yzed
indetail: Aternative 1, the IPMproposed by APHS DO, and BLM
Aternative 2, simlar to Aternative 1, except use of cyani de devi ces
(M44's) would be prohibited; Aternative 3, energency control only, the
no action alternative; and Alternative 4, no APHS or DO predat or
nanagenent on BLMI ands.

The DRFONS for each Dstrict isinlarge neasure identical to the
others, except with respect to the particulars of the coyote and red fox
popul ati ons, depredation data, and the threatened or endangered species in
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each of the three Dstricts. As stated, all three Ostrict Mnagers
selected Alternative 1, IPM In sunmary, Appellants chal | enge the
adequacy of the EA the factual bases for the DR FONS, and the suffi ci ency
of the alternatives exam ned.

[1] It is Appellants' burden to prove their case by a preponderance
of evidence, and we have articul ated the nature of that burden on ot her
occasi ons:

It is alsowell established that the Board wll affirma FONI
wth respect to a proposed action if the record establishes that
a careful reviewof environnmental problens has been nade, all

rel evant environnental concerns have been identified, and the
final determnation is reasonable. G Jon Roush, 112 | BLA 293
(1990); Wah WI derness Association, 80 IBLA64, 78, 91 1.D

165, 173-74 (1984). The record nust establish that the FONS

was based on reasoned deci si on-naki ng. Thus, one chal | engi ng
such a finding nust denonstrate either an error of lawor fact or
that the analysis failed to consider a substantial environnental
probl emof naterial significance to the proposed action. G Jon
Roush, supra at 298; Qacier-Two Medicine Aliance, 88 | BLA 133,
141 (1985). The ultinate burden of proof is on the chal |l engi ng
party and such burden nust be satisfied by objective proof.

Mere differences of opinion provide no basis for reversal. Red
Thunder, Inc., 117 IBLA 167, 175, 97 |.D 263, 267 (1990); G Jon
Roush, supra at 297-98.

Onen Severance, 118 1BLA 381, 392 (1991).

Friends first argues 2/ that the selected alternative, 1PV does
not neet the purpose or policy of the National Environnental Policy Act
of 1969 (NEPA), 42 US C 88 4321 through 4370 (1994), in that "only one
reason why the selected alternatives [sic] were chosen" was articul at ed,
i.e., that there will be fewer Iivestock | osses using |PMthan there
woul d be restricting the use of sone or all of the control techni ques.
(SSRat 3.) Appellants conplain that "[t]he DRs do not expl ain why a
l ess environnental | y damagi ng course of action was not or could not be
chosen; nor do the ORs explain why mninmzing |ivestock | osses was gi ven
paranount consideration.” 1d. Appellants thus conclude that "there is

2/ The SCRof Fiends refers to three argunents raised in the earlier
appeal , | BLA 94-218, which it now "agree[s] to waive" and to do so
"Wthout prejudice.” (SRat 2, 10.) Having thus abandoned t hose
argunents, they are beyond revival before the Board in this appeal,
notw t hstandi ng the assertion that the waiver is "wthout prejudice.”
Mbreover, Friends' attenpt to incorporate argunents rai sed in | BLA 94-218,
(SIRat 2), is unavailing, as those facts and i ssues are not part of the
record in the instant appeal. Qaig C Downer, 111 IBLA 332, 333, n.1
(1989).
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no evidence in the three [CRFONS 's] to indicate that environnental

consi derations were given any consideration at all in the decisions.” Id.
Friends argues that even if livestock | osses are a priority, "bel ow sone
threshol d, livestock |osses wll be so insignificant that other factors

* * % will outweigh the perceived 'need to minimze al ready mninal
l'ivestock | osses.” 1d.

It is true that the DRFONS for each Dstrict does not include a
threshol d | evel of |ivestock |osses, but that is because this issue was an
element of Alternatives |11 and IV, which were anal yzed in detail but not
selected. (EAat 7-8, 99-100.) However, Sections |11, IV, and V of the
EA and the nunerous authorities, literature, and data cited therein and
t hroughout the docunent clearly show that environnental and ot her
consi derations were neasured and wei ghed, including the rational e for
rejecting the other alternatives. Indeed, the EA fully expl ai ned why
setting a threshold I evel of livestock was rejected. (EAat 8, 82.) The
EA further explai ned why |ivestock | osses are a prinary consideration and
the need for predator control on the public lands, and that rational e was
adequat el y supported by the necessary data.

As stated in the EA livestock production is a najor industry in
Mntana. The BLMnanages 8 million acres of public land in Mntana, on
whi ch approxi natel y 4,000 producers graze |ivestock representing
1L.2mllion aninal unit nonths, and private | ands are intermngl ed anong
tracts of public land. (EA at 16-17.) Data regarding |livestock | osses on
public and private lands that were confirnmed by APH S covered the period
1987 through 1992, and ranged from1,576 to 3,846 per year, wth total
confirned | osses of 15,006 |ivestock for that period. (DRFONS at 1; EA
at 27.) The DA confirned | osses of 440 to 1,003 during the period of 1990
to 1992, and a total loss of 2,142 aninals. 1d.; see EAat 66. The APHS
reported a confirned | oss of 19 percent of all adult sheep and 23 percent
of all lanbs due to all predators (the DRFONS failed to identify the year
or years to which these percentages apply), conpared to the | osses reported
by the Montana Agricultural Satistics Service (MASS of 44,900 sheep and
2,100 cattle on all lands in 1991. 1d.; see also EA at 16, 80.

As estinated by MASS these conbi ned depredations represent an
annual loss to Mntana of $2.4 mllion. (EAat 1.) In addition,
infrequent threats to hunan health and safety due to animals infected wth
plague are a concern. (DRFONS at 1; EAat 2.) Approxinately 12 percent
of the predators taken in FY 1992 were taken fromBLMI| and, and assum ng
that the percentage can be fairly applied to all |osses, 12 percent of the
$2.4 mllion amounts to $288,000 in |ivestock | osses on public lands. (EA
at 16-17.) Appellants do not dispute these facts, and we find that they
constitute a sufficient basis for the conclusion that lethal control is an
appropriate nethod of predator control, particularly when authorized in the
nanner described inthe EA See also EAat 1, 8, 27-28, 43, 80, 82, 85.

Friends next contends that the EA does not fully or fairly anal yze
all reasonable alternatives, and that it inproperly dismsses alternatives
that woul d enpl oy nonl ethal husbandry standards. (SCRat 4-7.) Even a
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superficial reviewof the EA shows that this argunent is not supported by
the record. Mreover, the selected alternative of |PMincludes various
techni ques of ani mal husbandry, habitat nodification, and ani nal behavi or
nodi fication, all of which are to be encouraged before | ethal control is
requested. (EA at 12.)

The process for determning the precise mx and extent of all the
t echni ques to be enpl oyed each year wthin the Dstrict is stated in the
EA at 9-11, 12, and 83-84. The annual planning activity and revi ew of
rel evant data and i nformati on gai ned fromeach year's experience wll serve
to address the particulars of the depredations and | osses in each O strict,
and thus we find that neither the EA nor the DRRFONS for each D strict
failed to expl ore reasonabl e alternatives or to enpl oy nonl et hal ani nal
husbandry st andar ds.

[2] To the extent Friends contends that the nonl ethal options,
Aternatives | and 1V, shoul d have been anal yzed in detail, where an BS to
which the EAis tiered adequatel y considered the alternative, it need not
be discussed again in the EA Qegon National Resources Gouncil, 115 IBLA
179, 186 (1990). Mreover, the Secretary of the Interior has rul ed that
the 1979 H S prepared by P& adequat el y di scussed an al ternative that
enphasi zed nonl ethal control techniques. |1n the Mitter of the Appeal s of
Sout hern Uah Wl derness Alliance, Wah WIderness Association, and Uah
Chapter, Serra Qub at 13, SEC 92-Ur 101 (Dec. 17, 1992).

Friends all eges that the EA relies upon only nore favorabl e data from
1992, and that it thereby "inproperly hides 'the significance' of inpacts"
by doing so. (SXRat 9.) W find no basis for that allegation in our
reading of the record. The EA presented consi derabl e data on coyote
takes since 1986 that included both 1991-92, the year of the hi ghest
nunber of takes noted by Friends, and 1990-91, the year of the | ownest
nunier of takes, wth respect to which Appellants are silent. See EA at
29-30. The EA al so presented a range of percentages of inpacts on the
coyote and red fox popul ations. |d. at 29. Fiends assunes the hi ghest
estinated percentage of takes, 26.8 percent, is a constant, and fails to
acknow edge or address the 3 percent inpact at the | onest end of the range
and all the possibilities between the two. Accordingly, the claimthat the
EA sel ects and relies upon only "nore favorabl e" data is di smssed.

Ve turn nowto Friends' argunent that the decision to use "extensive
lethal control” is not justified, and cannot be justified based on requests
fromprivate |ivestock producers who are not permttees. (SCRat 11-12.)
V¢ are constrained to note that we take i ssue wth Appel lant's
characterization of the | ethal conponent of |PMas "extensive," and note
that the EAin fact states the opposite. The EA specifically identifies
the i nstances in whi ch predat or nanagenent woul d be prohibited or
restricted under certain conditions, notes the stipulations that govern
predat or managenent activities in WIderness Sudy Areas and Areas of
Qitical Enwironnental Goncern, and defines the hunan heal th and safety
buffer zones. (EA at 9-10.) The actual nanagenent nethods and techni ques
are to be decided on an annual basis anong representatives of BLM APH S
DA, and the Montana DAWP. 1d. at 11. |Indeed, we observe that nuch of the
| anguage regardi ng
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the factors that nust be considered in sel ecti ng nanagenent net hods was
added by BLMas a result of the public conment on the original EA
Managenent strategies wll be devel oped by integrated use of

several nethods, either simultaneously or sequentially. * * *
In selecting control techniques for specific danage situations,
a wde variety of factors [is] considered, such as: the
depredati ng speci es responsi bl e, status of the target or
potential nontarget species, season of danage, |ocal
environnental , | egal aspects, nagnitude of the damage,

geogr aphi cal extent, duration and frequency of the damage,
prevention of future damage (i.e. use of guard dogs v. |ethal
net hods) and rel ative costs of control options. * * * Non-|ethal
| i vest ock producer techniques are strongly encouraged.

1d. at 12.

Preventive control, also to be established during the Annual Vérk
P an neetings anong the parties, is to be based on historical |oss data
and trending, and is subject to the sane considerations as corrective
predat or managenent activities. Thus, we are unabl e to accept Friends'
characterization of I1PM and we al so reject the assertion that |ethal
control is unjustified.

Friends contends that "BLMnay not tier to another agency's B S
Instead, the BLMnust first 'adopt’ that HS and issue its own distinct
Record of Decision." (SCRat 14.) Fiends ultinately concludes that the
EA lacks a "legally sufficient programmati ¢ NEPA docunent to which BLMs
EAis tiered. This violates NBPA" 1d. at 15. W& note, however, that
tiering is not nerely authorized by the regul ations inpl enenti ng NEPA it
is encouraged. 40 CF.R § 1502.20. V¢ have found no authority supporting
Appel ants' view of required procedure by whi ch one organi zat i onal
conponent of an agency tiers to the HS of another conponent of the sane
agency, and none has been provi ded by Appel | ants. Mreover, as noted
above, the Secretary of the Interior has expressly approved the Ostricts'
tiering tothe 1979 HS See Fiends of the Bow 139 IBLA 141, 145 (1997).

Lastly, Friends questions the adequacy of the site-specific anal ysis
of the coyote and fox popul ations, which we wll deal wth bel ow

Appel lant PP argues that a newH S is required because "[a]ll
assunptions in the EA are based on data extrapol ated fromstudi es far
renoved fromsites where the programis carried out." (SCRat 2.) Like
Friends, PP believes the range of alternatives considered was i nadequat e
and that the EA's discussion of cumul ative and indirect inpacts is
inadequate. 1d. at 3. Inavariation on Fiends' challenge to the
adequacy of site-specific data, PP nore particularly asserts BLMhas "no
adequat e base-1ine data on predator popul ations,” and that the estinates
are based on general infornation of poor quality. 1d. at 4-5  Appellant
PP accepts BLMs statenent that the collection of site-specific data on all
coyote popul ations is not feasible, id. at 4, but nonethel ess argues that
each DO strict
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shoul d have conducted a survey, at least in the sheep allotnents. There is
no question that a census of the entire state and | ocal coyote and red fox
popul ati ons woul d be preferred. Absent a census, however, the question is
whet her the neans enpl oyed to estinate these popul ations or the inpact of
predat or managenent on the public lands in this case is so flawed that the
information nust be rej ected.

Appel lants are required to show by a preponderance of evi dence t hat
t he net hods enpl oyed are erroneous as a natter of fact or law The
show ng necessary to carry the burden of proof is nore than a recitation of
all the questions that a census coul d answer definitively. Appellants have
not offered the popul ation figure or data they believe is nore accurate,
and they simlarly have not identified a nethod short of a census that
woul d produce a nore reliable estinmate. Appellant PP criticizes sone of
the data and studi es BLM used because they were col |l ected or conducted in
jurisdictions other than Montana, but has not shown that such data are
whol Iy inapplicable to, or invalid in, Mntana.

Appel lant PP further alleges that programnonitoring is deficient in
that the DRFONS requires only a count of aninals taken each year. (SR
at 6.) Appellant PP refers to provisions of the BLMMunual that require
broader nonitoring activity to showthat the DR FONS is inadequate. Ve
find nothing in the record to suggest that BLMintends to or wll ignore
the Manual requirenents for nonitoring, and we wll not assune ot herw se.

In PP s view the standards for authorizing energency control are
arbitrary and caprici ous because "energency” is undefined and the
determnation of what constitutes an energency rests wth APHS |d. at 8.

This is not accurate. The APHS or DAL nay recomrmend ener gency danage
control on public lands, but the decision rests wth the BLMDO stri ct
Manager, who nay reject, approve, or nodify the recoomendation. (EA at 14-
15.) In addition, the question of what constitutes an "energency” was
stated as Issue No. 37, and it was answered in detail. 1d. at 90.

The record abundant|y denonstrates that BLM working wth APHS DA,
and DPWP, seriously examned the probl emof predator control in Mntana,
that it accurately identified the rel evant areas of environnental concern,
and that it utilized available data in doing so. The continuing i ssue
for Appellants is their conviction that the priorities reflected in each
CRFONS are wong. Friends argues that over a 10-year period, | PMwoul d
“contribute" to the deaths of 100,000 wld aninmals, and that such a nunber
cannot reasonably be deened insignificant so as to justify the FONS. (SR
at 8.) Appellant PP, though it has not offered its own figure for coyote
deaths, agrees that "[k]illing thousands of aninmals can not reasonably be
considered "insignificant.'" (SRat 2.)

V¢ are uncertain how Friends arrived at the figure of 100,000 ani nal s
in a decade, since 5 percent of the popul ation as estinated by the
scientific nodel produces a range of 2,850 to 28,500 coyotes taken
annual Iy, or 15,000 coyotes per year if the density indices are utilized.
Snmlarly, 2.5 percent of the red fox popul ation of 379,000, as estinated
by the scientific nodel, results in a figure of 9,475 ani nal s taken per
year .
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Appel  ant Friends specul ates that the annual take coul d reach 42 percent

of the total popul ation when all causes of nortality are considered, or
exceed 42 percent if fur takes reach the 1987-88 | evel of 16,000 ani nal s.
For purposes of making this latter point at |east, it seens Friends assunes
a popul ation of 240,500 coyotes statew de, although nowhere is the basis
for selecting this nunber described or di scussed.

Even w thout know ng Friends' nethodol ogy, however, it is clear that
the significance of the annual take figure can be fairly assessed only in
light of total popul ation and | ocal popul ation references for
these predators. Any such figures necessarily are affected by
fluctuations and variations anong other rel evant factors beari ng upon
popul ati on grow h each year, such as abundance of food, tine of year, and
habi tat, none of which is disputed by Appellants. See EA at 17-18. The EA
acknow edges that actual popul ation data are not availabl e, and provi des
the factual and scientific bases for estinating the popul ati on ranges on
whi ch the EA depends for its conclusions. Appellants do not contend act ual
data are avail able, and they have produced no better or nore reliable
evidence or scientific authority that woul d | ead us to doubt the nethods
BLMutilized. They have not even stated alternative popul ati on figures or
ranges they believe to be nore appropriate, and they have not acknow edged
the mtigation strategies to be utilized to | essen any adverse inpacts. At
best, Appellants have denonstrated a difference of opinion.

In addition, Appellants' argunents ignore the manner in which the
inpacts actual |y were analyzed. Inits Answer, BLMdefends its predator
popul ati on anal ysis as fol | ows:

To provide the nost stringent anal ysis, the | owest statew de
coyote popul ation estinmate was used (57,000 aninal s) to
determne the hi ghest possibl e percentage of takes for each
[Oistrict. In 1992 inthe Mles Aty [Oistrict, approxinately
405 coyotes were taken on BLMIland. The | ownest estinated coyote
popul ation is about 1,700 aninals for a nmaxi num percent age t ake
of about 24 percent. In the Lewstow Dstrict, approxinately
171 coyotes were taken on BLMland. The |owest estinated coyote
popul ation for the Lewstown [Qistrict is about 1,400 aninal s,
for a nmaxi num percentage take of about 12 percent on BLMI and.
The Butte O strict had approxi mately 31 coyotes taken fromBLM
land. The | owest estinated coyote popul ation for the Butte
[Oistrict is about 900 animal s, for a naxi num per cent age t ake
of about 3 percent. * * * The cumul ative coyote takes (takes
fromAPH S ADC DA, trapping and sport hunting, etc.), still
provi des an insignificant statew de percentage take of 5 percent
of the estimated coyote, and 2.4 percent of the cumul ative red
fox take statew de.

In 1992, 2,038 red foxes were taken by APHS ADC and DOl in
Mbnt ana on private and BLM| ands (about 0.5 percent of the
popul ation), and 6,935 red foxes were taken by sport hunters or
trappers. The cunul ative effect * * * would be about 2.4 percent of
the red fox popul ation * * *,
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(Answer at 9-10.) S nce no better theory or popul ation figure has been
advanced, we accept this approach as a reasonabl e one that ensures a nore
stringent analysis of inpacts. V& accordingly find that the cumil ative and
indirect inpacts of ADCtakes on coyote and red fox popul ati ons adequat el y
supports each DR FONS .

Friends and PP argue that special status species are not sufficiently
protected. Their issues regarding the inpacts to endangered, threatened,
and special status species simlarly are not borne out by the record.

As required by the Endangered Species Act, as anended, 16 US C 88 1531
through 1544 (1994), the P& fornal Iy consulted wth APH S and i ssued

its Bological Qinion (Qinion) dated July 28, 1992, whi ch addressed the
naj or conponents of the ADC program including operations, research, and
techni cal assistance. The (pinion identified the species not likely to be
adversely affected by any aspect of the ADC program and those that woul d
be af f ect ed.

Wth respect to the latter, the Qpinion also identified in detail
reasonabl e and prudent alternatives to the proposed ADC actions that were
desi gned to decrease or avoid j eopardizing the continued existence of the
species thus identified. See Qpinion, Appendix 4 to the Septenber 1993 EA

Subj ect to such mtigati on neasures, the i ni on concl uded that the
predator control strategies of the EAare not likely to affect such
species, and that in areas where such species are found, they wll be
protected by the mtigating neasures specified in the Qoinion. Appellants
do not attack or even acknow edge the pinion, its underlying anal yses and
data, or the validity and anticipated effects of the mtigation strategies.

W therefore hold that the EA adequatel y protects special status speci es.

V¢ concl ude that the points advanced by Appel | ants are not hi ng
nore than argunents that the bal ance shoul d have been struck differently.
Such argunents do not constitute the necessary show ng by a
preponder ance of evidence that the DR FONS's are decisions that are based
upon an irrational analysis of available information. The BLMproperly
allowed a Federal |y admni stered programfor predator nanagenent on
public lands, including the use of |ethal neans, after considering
environnental inpacts of the proposed action and alternatives thereto, and
reasonabl y concl uding that no significant inpact woul d result therefrom
V¢ hold that the Dstrict Minagers properly determined that predator
control on BLMadmni stered | ands poses no significant inpact on the total
coyote and red fox popul ations, other wldife, or the hunan environnent
inthe Sate of Mntana

To the extent Appel | ants have rai sed argunents not specifically
addressed herein, they have been consi dered and rej ect ed.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the DRFON's
appeal ed fromare af firned.

T Britt Price
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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